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内容摘要 
自国际投资条约产生以来，经历了逾半个世纪的发展，在投资保护中发挥着
重要作用，绝对待遇标准是其重要内容。由于大多数国际投资条约对绝对待遇标
准的规定相当模糊，在理论和实践中，就这些标准产生了许多分歧。这使绝对待
遇标准在解释和适用上具有很大的不确定性。这不符合缔约国的国家利益。本文
将对绝对待遇标准进行研究，并从缔约国立场提出有关绝对待遇标准条约规定的
建议。 
本文分为七个部分。 
绪论主要介绍本文的研究对象、研究背景、本文所要解决的问题和研究方法。 
第一章阐述了绝对待遇标准的产生、发展和各标准在理论上的分歧。绝对待
遇标准产生于国际法上对外国人的待遇。随着商事活动的增多，绝对待遇标准被
广泛规定在友好通商航海条约中，最早体现为对外国人人身和财产权给予特殊保
护的要求，后来出现了公平和公正待遇等条款。二战后，随着投资活动的增多和
国际局势的变化，发达国家产生了以专门的投资条约保护其海外投资的需要。绝
对待遇标准被作为投资保护的重要内容被投资条约所吸收，并发展出相似但有差
别的规定。但有关绝对待遇标准的含义和适用从未达成过一致，因此难以认为其
属于习惯法标准。 
第二章梳理了二百多个投资条约中绝对待遇标准的规定，认为有关绝对待遇
标准的分歧产生的根源之一在于条约规定过于模糊。投资条约对绝对待遇标准的
规定只是诸如公平和公正待遇、保护和安全标准、最低待遇标准等模糊的概念，
并无具体含义，并且不同的条约对其规定存在差别。若仅从条约文本进行解释，
则这些标准可以被解释为任何具有合理性的内容，其违反与否应依具体情形来判
断。 
第三章研究了仲裁实践中对绝对待遇标准的不同解释，认为仲裁庭对各绝对
待遇标准的解释大体分为限制性解释和扩张性解释。前者认为绝对待遇标准为习
惯法标准，在适用标准上等于 1926 年产生的尼尔标准。后者认为绝对待遇标准
是独立的条约标准，应依据条约规定作出解释。二者的差别表明，模糊的条约规
定一定程度上导致了不连续的仲裁实践，而仲裁实践又反过来影响着条约规定的
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改变。一些国家为限制仲裁庭的扩大解释而将之界定为不超出习惯国际法对外国
人待遇的最低标准，但这种规定反而使仲裁庭主张，未作此限制的条约规定的是 
独立的标准，从而加大了两种解释的分歧。 
第四章介绍和分析了封闭清单式的绝对待遇标准。上述分歧使一些国家开始
将绝对待遇标准的规定进一步细化。印度和欧盟所提出的封闭清单模式的规定穷
尽式地规定列举了一些违反绝对待遇标准的情形，主要包括拒绝司法、违反正当
程序、专断、歧视、虐待等情形，并要求给予投资实体保护。封闭清单式的规定
能够增加绝对待遇标准的确定性，减小其对东道国规制权的影响，值得我国借鉴。 
第五章论述了我国应如何采取封闭清单式的规定来限制绝对待遇标准的含
义和适用。我国签订的投资条约中的绝对待遇标准大多属于无限制的规定，这与
我国仍属于发展中国家的社会现实不相吻合。我国应采取封闭清单式的规定来增
加绝对待遇标准的确定性。该清单应包括不拒绝司法、正当程序、非歧视、给予
投资实体保护这些内容，但对于其他内容则需要慎重考虑。 
结论部分总结全文观点，提出了对我国封闭清单式绝对待遇标准的缔约建议。 
 
关键词：绝对待遇标准；国际投资条约；国际投资仲裁 
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ABSTRACT 
Over half a century has passed since the first appearance of the international 
investment treaty. International investment treaties maintained its importance for the 
protection of foreign investments ever since. Absolute standards of treatment are 
important contents of these treaties. Because of the obscure stipulations of absolute 
standards of treatment, there are divergent opinions about the theory and practice of 
these standards. This caused great uncertainty in the interpretation and application of 
these standards, which is not consistent with the interest of contracting states. This 
dissertation will focus on absolute standards of treatment, and bring about a suggestion 
on the stipulations of these standards from the position of contracting states. 
This dissertation contains seven parts. 
The Introduction mainly introduces the object, background, main issues and 
research methods of this dissertation.  
Chapter 1 demonstrates the origin, history, and the divergence in theories of 
absolute standards of treatment. Absolute standards of treatment derived from the 
treatment of aliens under international law. Absolute standards were widely included in 
Treaties of Friendship, Commerce and Navigation as the increase of commercial 
activities, such as the requirements of special protection for foreigners’ bodies and 
property in earlier time, and the clause of fair and equitable treatment in later time. After 
World War Ⅱ, with the increase of investment activities, the needs for developed states 
to protect their overseas investment increased. Absolute standards of treatment were 
included in almost all the investment treaties as an important part for investment 
protection, and were developed into similar yet varied stipulations. However, no 
consensus was reached regarding the contents and application of absolute standards of 
treatment. Therefore, these standards could hardly be recognized as customary 
international law.   
Chapter 2 argues that the obscure stipulations of absolute standards of treatment is 
one of the main reasons caused such divergence, by studying over 200 international 
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investment treaties. Absolute standards of treatment were referred as vague concepts 
like fair and equitable treatment, full protection and security, minimum standard of 
treatment in investment treaties, without any specific contents. If interpreted strictly 
according to the stipulations, absolute standards of treatment might be interpreted as 
any reasonable contents, the breach of which should be determined according to 
specific circumstances.  
Chapter 3 focuses on different interpretations of absolute standards of treatment, 
and argues that most interpretations could be categorized as restrictive interpretation 
and expansive interpretation. The former one argues that these standards are customary 
international law, the threshold of which equals the Neer standard produced in 1926. 
And the latter one argues that these standards are free-standing treaty standards, which 
should be interpreted according to the stipulations. The differences between these 
interpretations demonstrates that the obscure stipulations of these standards caused the 
inconsistence in arbitral practice, while arbitral practice has an impact on the 
stipulations in reverse. Some states try to limit the interpretation of these standards by 
articulating that these standards do not provide treatment in addition to customary 
international law minimum standards of treatment of aliens. But such limit strengthened 
the differences between the two types of interpretation by allowing arbitral tribunals to 
adopt expansive interpretation of these standards by asserting treaties without such 
limits meant to provide free-standing standards.  
Chapter 4 introduces and analyzes the stipulations of absolute standards of 
treatment with a closed-list of contents. The aforementioned differences caused some 
states to pursue more detailed absolute standards of treatment. The closed-lists of 
absolute standards of treatment provided by the new Indian model bilateral investment 
treaty and the treaty with an investment section recently concluded by European Union 
contain several circumstances that could cause the breach of these standards, such as, 
denial of justice, lack of due process, arbitrariness, discrimination, abusive treatment, 
etc., and require the contracting states to provide physical protection for investments. 
Such stipulations can increase the certainty of these standards, and reduce their impact 
on host states’ right to regulate, and, therefore, set a model for our country. 
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Chapter 5 discusses how to adapt the closed-list absolute standards of treatment 
discussed in Chapter 4, so that it could be consistent with China’s situations. The 
absolute standards of treatment in China’s investment treaties are mostly without any 
limit, which is not consistent with the fact that China is still a developing country. 
Closed-list absolute standards should be included in China’s investment treaties to 
achieve greater certainty. Such list should include contents like non-denial of justice, 
due process, non-discrimination, and physical protection, while other contents could 
only be included with serious consideration.  
In the Conclusion, a suggestion of a closed-list of absolute standards of treatment 
for our country is provided based on the research of the whole dissertation. 
 
Key Words: absolute standards of treatment; international investment treaties; 
international investment arbitration 
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缩略语 
BITs       Bilateral Investment Treaties   双边投资条约 
CETA      EU-Canada Comprehensive Economic and Trade Agreement   欧盟-加 
           拿大经济和贸易协定 
CIL        Customary International Law   习惯国际法 
CILMSTA   Customary International Law Minimum Standard of Treatment of Aliens  
           习惯国际法对外国人待遇的最低标准 
ECT        Energy Charter Treaty   能源宪章条约 
FCN        Treaty of Friendship, Commerce and Navigation   友好通商航海条约 
FET        Fair and Equitable Treatment   公平和公正待遇 
FPS        Full Protection and Security   充分的保护和安全标准 
GATT      General Agreement on Tariffs and Trade   关贸总协定 
ICSID 公约  Convention on the Settlement of Investment Disputes of States and  
            Nationals of Other States   解决国家和他国国民投资争端公约 
ICESCR     International Covenant on Economic, Social and Cultural Rights    
            经济、社会文化权利国际公约 
ICCPR      International Covenant on Civil and Political Rights   公民权利和政 
            治权利国际公约 
ICSID       International Centre for Settlement of Investment Disputes    
            国际投资争端解决中心 
IIAs         International Investment Treaties   国际投资条约 
ISA         Investor-State Arbitration   投资者-国家仲裁 
ISDS        Investor-State Dispute Settlement   投资者-东道国争端解决机制 
ITO         International Trade Organization   国际贸易组织 
MAI        Multilateral Agreement on Investment   多边投资协定 
MFN        Most-Favored Nation Treatment   最惠国待遇 
MST        Minimum Standard of Treatment   最低待遇标准 
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NAFTA      North America Free Trade Agreement   北美自由贸易协定 
NGO        Non-Governmental Organization   非政府组织 
NT          National Treatment   国民待遇 
OECD       Organization for Economic Co-operation and Development  
             经济合作组织 
UNCTAD    United Nation Conference on Trade and Development   联合国贸易 
            和发展会议 
WTO        World Trade Organization   世界贸易组织 
UDHR       Universal Declaration of Human Rights   世界人权宣言 
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